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STAFF REPORT:  REQUEST FOR RECONSIDERATION 
 
Application No.: 6-06-106-R 
 
Applicant: M. Lou Marsh Agent: John Leppert 
 
Description: Subdivision of a 3.96-acre lot into two parcels: Parcel 1 = 1.12 acres; 

Parcel 2 = 2.84 acres.  The existing single-family residence on 
proposed Parcel 1 will remain; no grading or construction is proposed 
at this time. 

 
  Lot Area 3.96 acres  
 Zoning   RS-1 (Single Family Residential) 
 Plan Designation  Residential 1 du/acre 
 
Site: 4610 Rancho Reposo, San Diego County. APN 302-210-58 
_______________________________________________________________________ 
 
Commission Action and Date: 
 
On December 12, 2006, the Commission denied the proposed development for 
subdivision of the existing 3.96-acre lot. 

_______________________________________________________________________ 
 
Summary of Staff’s Preliminary Recommendation: 
 
The staff recommends that the Commission deny the request for reconsideration because 
no new relevant information has been presented that could not have been reasonably 
presented at the hearing and no errors in fact or law have been identified that have the 
potential of altering the Commission’s decision. 
_______________________________________________________________________ 
 
PROCEDURAL NOTE: 
 
The Commission’s regulations provide that at any time within thirty (30) days following 
a final vote to deny a coastal development permit, the applicant of record may request 
that the Commission reconsider the denial.  (14 C.C.R. section 13109.2(a).) 
 
The grounds for reconsideration of a permit denial are provided in Coastal Act Section 
30627, which states, in part: 
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The basis of the request for reconsideration shall be either that there is relevant 
new evidence which, in the exercise of reasonable diligence, could not have been 
presented at the hearing on the matter or that an error of fact or law has occurred 
which has the potential of altering the initial decision. (Section 30627(b)(3).) 

 
If the Commission grants reconsideration, the de novo hearing would be scheduled for a 
subsequent Commission hearing. 
             
 
APPLICANT’S CONTENTIONS: 
 
In the attached letter dated January 10, 2007, the applicant contends that errors of fact or 
law have occurred that have the potential of altering the initial Commission decision.  
The applicant asserts the following in support of its request:  1) The Commission relied 
on the purported existence of a recorded open space deed restriction over the area of 
proposed Parcel 2 when no such recorded open space deed restriction exists; 2) The 
Commission relied on purported adverse visual effects from development of Parcel 2 
with a driveway and single-family home, when no such evidence exists; 3) The 
Commission relied on staff’s unfounded and factually unsupportable representation that 
development of Parcel 2 with a driveway and single-family home would have remaining 
unmitigated significant adverse effect(s) on the environment; 4)  The Commission failed 
to either open or close a hearing on CDP #6-06-106; 5) The Commission failed to allow 
the applicant’s representative to address the Commission; 6) Commission staff 
incorrectly characterized documents received at the Commission hearing as not in the 
official Commission record for my project; 7) The Commission erred in using the 
Chapter 3 policies of the Coastal Act as the standard of review, instead of the applicable 
certified County of San Diego LCP; 8) The Commission failed to hold a roll call vote on 
the application; 9) The Commission failed to adequately respond to applicant’s Public 
Records Act request for documents in Commission’s files that are directly relevant to the 
Commission’s decision; 10) The Commission failed to issue CDP #6-06-106 in the 
required legal time limits. 
________________________________________________________________________ 
 
I. MOTION: I move that the Commission grant reconsideration of 

Coastal Development Permit No. 6-06-106-R 
 
STAFF RECOMMENDATION TO DENY RECONSIDERATION: 
 
Staff recommends a NO vote on the motion.  Failure to adopt the motion will result in 
denial of the request for reconsideration and adoption of the following resolution and 
findings.  The motion passes only by affirmative vote of a majority of Commissioners 
present. 
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RESOLUTION TO DENY RECONSIDERATION: 
 
The Commission hereby denies the request for reconsideration of the Commission’s 
decision on coastal development permit no. 6-06-106-R on the grounds that there is no 
relevant new evidence which, in the exercise of reasonable diligence, could not have been 
presented at the hearing, nor has an error of fact or law occurred which has the potential 
of altering the initial decision. 
 
II. FINDINGS AND DECLARATIONS. 
 
 A. Project Description.  The applicant is requesting that the Commission reconsider 
its denial of the applicant’s request to subdivide a 3.96-acre lot into two parcels of 1.12 
acres (Parcel 1) and 2.84 acres (Parcel 2), within the unincorporated Lomas Santa Fe area 
of the County of San Diego.  Proposed Parcel 1 contains an existing single-family 
development consisting of a 4,239 sq.ft. residence, 878 sq.ft. attached garage and an 
outdoor swimming pool.  The proposed Parcel 2 would be created on the hillside south of 
the existing development.  The proposed tentative parcel map shows an area that would 
be graded for a residential pad and driveway in the future; however, the applicant has 
indicated that no grading or residential construction would occur at this time.  Future 
access to the new parcel would be from Via del Cañon.  In its action, the Commission 
denied the development (ref. Exhibit #3). 
 
The site is located on the northeast corner of Via de la Valle and Via del Cañon.  The 
property is north of and adjacent to the San Dieguito River Valley, approximately ½ mile 
west of the Coastal Zone boundary.  The proposed Parcel 2 is comprised of over 50% 
steep slopes and canyons vegetated with high-quality coastal sage scrub. 
 
 B. Reconsideration Request.  The applicant’s request for reconsideration (ref. 
Exhibit #1) contends that errors of fact and law occurred which have the potential for 
altering the Commission’s decision.  The applicant has generally cited 10 points of 
contention:  
 
 1. Recorded Deed Restriction.  The applicant claims the Commission relied on the 
purported existence of a recorded open space deed restriction over the area of proposed 
Parcel 2 when no such recorded open space deed restriction exists.   
 
The history and nature of the deed restrictions on the site are documented in detail in the 
staff report (ref. Exhibit #2).  Two deed restrictions have been recorded against the 
applicants property—one through CDP #F7943 and one through CDP #6-87-94.  Both 
deed restrictions prohibit any alteration of landforms, removal of existing vegetation, or 
erection of structures of any type on the southern portion of the applicant’s property 
without the approval of the Commission.  As described in the staff report, the deed 
restriction is intended to protect the area from development without further review by the 
Coastal Commission.  The applicant has presented no evidence of any error of fact or 
law.  Thus, this claim presents no basis for reconsideration pursuant to Section 
30627(b)(3).   
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 2. Visual Impacts.  The applicant claims the Commission relied on purported 
adverse visual effects from ultimate implementation of CDP #6-06-106 pursuant to future 
entitlements for development of Parcel 2 with a driveway and single-family home, when 
no such evidence exists. 
 
Evidence in the form of descriptions of the project site, the surrounding undeveloped 
hillsides, the surrounding viewshed of the San Dieguito River Valley, and past findings 
by the Commission regarding the scenic nature of the project site was provided in the 
staff report.  Evidence in the form of photos shown at the Commission hearing further 
documents the scenic nature of the subject site, and the likely adverse impacts that 
construction and grading required to build a structure and driveway on the subject site 
would have on the existing scenic resources.  During deliberations Commission Kruer 
noted that he is personally familiar with the project site, and as such, had concluded that 
development of the site would have a visual impact.  The applicant has presented no 
evidence of any error of fact or law.  Thus, this claim presents no basis for 
reconsideration pursuant to Section 30627(b)(3).   
 
 3. Adverse Environmental Impacts.  The applicant claims Commission relied on 
staff’s unfounded and factually unsupportable representation that development of the 
subject site with a driveway and single-family home would have remaining unmitigated 
significant adverse effect(s) on the environment. 
 
As noted above, there is substantial evidence that the project would have unmitigable 
visual impacts on the environment.  With regard to biological impacts, Commission staff 
reviewed all the technical reports and information presented by the applicant and also 
visited the site in person.  Based on this review and observations from locally-based 
Commission staff, the staff’s ecologist determined that the project would have an 
unmitigable adverse impact on environmentally sensitive habitat.  The evidence and 
findings are cited in the staff report (ref. Exhibit #2). 
  
The applicant has not provided any information that rebuts the evidence previously 
available to the Commission.  Thus, there is no evidence of an error in fact in law that has 
the potential to alter the initial decision.   
 
 4. Public Hearing Procedures.  The applicant claims that Commission failed to 
either open or close a hearing during its proceeding on CDP #6-06-106.   
 
Section 13066 of the Commission’s regulations, 14 C.C.R. § 13066 (“Order of 
Proceedings”), lays out the process for hearings on permit applications.  Per these 
sections, Commission staff made a presentation to the Commission identifying the 
application, describing the project, and summarizing the staff recommendation, including 
the proposed findings, proposed conditions, and written correspondence received prior to 
the public hearing.  The Commission chairperson then reviewed the written speaker slips 
submitted to her, and opened the public hearing by calling for the applicant’s 
representative, applicant, or any other speakers to testify.  Although the applicant’s 
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representative had submitted a speaker slip, he was not present in the room when the 
Commission called for him to speak.  Commission staff members looked in and outside 
the hearing room in an attempt to locate the applicant’s representative.  When he could 
not be found, the chairperson asked for commissioner discussion, thereby concluding the 
public testimony portion of the public hearing.  A motion was made and seconded, and 
the Commission unanimously denied the project.   
 
In conclusion, the applicant has presented no evidence of any error of fact or law 
committed by the Commission in its management of the hearing.  Thus, this claim 
presents no basis for reconsideration pursuant to Section 30627(b)(3).  Moreover, that 
section requires that any error have the potential to alter the initial decision.  The 
applicant has not presented any evidence of what additional information would have been 
introduced that might have changed the Commission’s decision had the applicant’s 
representative been able to testify.  To the extent the applicant contends that the 
Commission failed to open or close the hearing because the Commission did not 
expressly state, “The hearing is now open,” and “The hearing is now closed,” the 
applicant has not and cannot show how the addition of this language has any potential of 
altering the initial decision or how the absence of this language violated the applicant’s 
due process rights.  Thus, this claim presents no basis for reconsideration. 
 
 5. Public Testimony.  The applicant claims that the Commission failed to allow her 
representative to address the Commission when he was unavoidably out of the hearing 
room briefly, although he did return to the hearing room while the proceeding on the 
permit application was still underway.  Section 13064 of the Commission’s regulations, 
14 C.C.R. § 13064 (“Conduct of Hearing”), lays out the process for holding a public 
hearing on a permit matter.  That section states that the commission's public hearing on a 
permit matter shall be conducted in a manner deemed most suitable to ensure 
fundamental fairness to all parties concerned, and with a view toward securing all 
relevant information and material necessary to render a decision without unnecessary 
delay.  Section 13066 of the Commission’s regulations, 14 C.C.R. § 13066 (“Order of 
Proceedings”), lays out the process for hearings on permit applications.  Subsection 
(b)(4) states that the chairperson may close the public testimony portion of the public 
hearing when a reasonable opportunity to present all questions and points of view has 
been allowed. 
 
The applicant’s representative was not unavoidably out of the hearing room; he has stated 
that he was at a nearby copy service making copies of documents to hand out at the 
Commission hearing.  This could have been done at any time prior to the hearing on the 
applicant’s project, which was heard in the order listed on the agenda, and did not come 
up until after 10:30 a.m.  Nevertheless, consistent with the above cited sections, when the 
public hearing was opened and the applicant’s representative did not respond to calls to 
testify, staff members looked in and outside the hearing room in an attempt to locate the 
applicant’s representative.  When he could not be located after a brief search, the 
chairperson called for Commission discussion.  Only when the vote was on the verge of 
being taken did the applicant’s representative come back in the room, at which point, a 
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motion was on the table, and the chairperson informed the representative that the public 
hearing was closed. 
 
In conclusion, the applicant has presented no evidence of any error of fact or law 
committed by the Commission in its management of testimony at the hearing.  Thus, this 
claim presents no basis for reconsideration pursuant to Section 30627(b)(3).  Moreover, 
that section requires that any error have the potential to alter the initial decision.  The 
applicant has not presented any evidence of what additional information would have been 
introduced that might have changed the Commission’s decision had the applicant’s 
representative been able to testify.  Thus, this claim presents no basis for reconsideration. 
 
 6. Official Commission Record.  The applicant states that Commission staff 
received document submittals from her representative at the December 12, 2006 
Commission hearing, and staff has told her that a copy of these documents have been 
placed in the project file, but have also explained that the documents are not part of the 
Commission’s administrative record.  The applicant correctly states that applicant’s 
representative submitted documents to Commission staff as the Commission was 
completing deliberations on the permit application, after the public hearing was closed.  
Staff did inform the applicant’s representative that a copy of the document received at the 
meeting has been placed in the permit file, but because it was submitted after the close of 
the public hearing and thus was not reviewed by staff or the Commission, it is not part of 
the Commission’s administrative record.  Only documents that are provided to the 
Commission prior to the close of the public testimony portion of the public hearing are 
considered to be part of the official administrative record for the Commission’s action.  
See 14 C.C.R. §§ 13060(a), 13067. 
 
Moreover, the applicant does not point to any information in the documents that establish 
that the Commission made errors of fact or law.  Because the applicant has presented no 
evidence of any error of fact or law that has the potential of changing the Commission’s 
action, this claim presents no basis for reconsideration pursuant to Section 30627(b)(3).   
 
 7. Standard of Review.  The applicant claims that the Commission erred in using 
the Chapter 3 policies of the Coastal Act as the standard of review, instead of the 
applicable certified County of San Diego LCP.   
 
On November 22, 1985, the Commission certified the resubmitted Local Coastal Program 
Land Use Plan (LUP) for the County of San Diego encompassing the San Dieguito 
communities.  The County also resubmitted the Local Coastal Program Implementation 
Plan (IP) at that time.  With the exception of those ordinances dealing with bluff-top 
properties, the IP was also certified. 
 
Normally, once the local government agrees to assume permit-issuing responsibility, the 
County's LCP would have become "effectively certified" (except for the blufftop lots). 
However, on July 1, 1986, and October 1, 1986, the Cities of Solana Beach and Encinitas 
were incorporated, reducing the remaining unincorporated County area within the coastal 
zone from 11,000 to 2,000 acres.  The County subsequently indicated that it had decided 
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not to assume coastal development permit-issuing authority over its remaining 
jurisdiction.  
 
Because the County did not agree to assume permitting authority, the LCP was never 
effectively certified.  See 14 C.C.R. § 13544(a).  Thus, the Commission appropriately 
relied on Chapter 3 of the Coastal Act.  The applicant has presented no evidence of any 
error of fact or law committed by the Commission in its application of the standard of 
review.  Furthermore, the applicant has not presented any evidence of how reliance on 
the County LCP as the standard of review would have potentially altered the 
Commission’s decision.  Thus, this claim presents no basis for reconsideration pursuant 
to Section 30627(b)(3).   
 
 8. Roll Call Vote.  The applicant claims that the Commission did not hold a roll call 
vote on the application.   
 
Section 13094 of the Commission’s regulations, 14 C.C.R. § 13066 (“Voting 
Procedure”), states that voting upon permit applications shall be by roll call, with the 
chairperson being polled last.  The purpose of a roll call vote is to ensure the record is 
clear on how each commissioner votes.  At the conclusion of Commission discussion on 
the applicant’s permit request, the Commission chairperson asked if there were objections 
to a unanimous roll call.  No objections were raised, thus, the motion to approve the 
permit was denied by unanimous roll call, as required.  With a unanimous roll call, there 
is no ambiguity, and it is clear that each commissioner voted to deny the applicant’s 
project. 
  
The applicant has presented no evidence of any error of fact or law committed by the 
Commission in its voting procedure.  Thus, this claim presents no basis for 
reconsideration pursuant to Section 30627(b)(3).  Moreover, that section requires that any 
error have the potential to alter the initial decision.  The applicant has not presented any 
evidence of what or how additional information could have been introduced had the vote 
been by individual roll call. 
 
 9. Public Records Act Request.  The applicant claims the Commission failed to 
adequately respond to applicant’s Public Records Act request for documents in 
Commission’s files relevant to the Commission’s decision.   
 
Attached as Exhibit #4 are copies of the applicant’s Public Records Act request and the 
Commission’s response.  The applicant has not identified what documents she believes 
were not provided as legally required, nor has she identified how information apparently 
present in the file and available to staff, the Commission and the public might have 
altered the Commission’s action. 
 
 10.  Legal Time Limits.  The applicant claims the Commission failed to issue CDP 
#6-06-106 in the required legal time limits.  The Coastal Act does not establish a deadline 
for the issuance of CDPs.  Section 30621 does direct the Commission to “set” a hearing 
within 49 days of the filing of a permit application, but the Coastal Act does not authorize 
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issuance of a CDP merely because this deadline was missed.  This is in contrast to other 
situations in which the Coastal Act specifies a remedy if the Commission does not act by 
a certain deadline.  See, e.g., Sections 30625(a) (loss of jurisdiction over permit appeal if 
hearing not set within 49 days), 30512(a)(3) (deemed approval of land use plan if 
Commission does not act within 90 days), 30513 (deemed approval of implementation 
program if Commission does not act within 60 days).  The Permit Streamlining Act does 
establish a process for deemed approval of permit applications, but the Commission acted 
well within the deadline established by the Permit Streamlining Act.  This claim therefore 
does not establish that an error of fact or law occurred that had the potential of altering 
the Commission’s decision. 
 
In summary, the Commission finds that the applicant has not presented any new relevant 
facts or information that could not have been presented at the original hearing.  In 
addition, the applicant has not demonstrated any error of fact or law that has the potential 
for altering the Commission’s previous decision.  Therefore, the reconsideration request 
is denied. 

 
 
(G:\San Diego\Reports\2006\6-06-106-R Marsh reconsid.doc) 
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